GUI DANCE MEMORANDUM
Title VI Prohibition Against National Origin
Di scrimnation--Persons with Limted-English Proficiency

| . BACKGROUND

This menmorandumis intended to offer guidance to staff of the
Ofice for Civil Rights (OCR) with respect to its enforcenent
of the responsibilities of recipients of Federal financial

assi stance from HHS to persons with Limted-English
Proficiency (LEP), pursuant to Title VI of the Civil Rights
Act of 1964, 2000d et seq. ("Title VI"). Such recipients

i nclude hospitals, managed care providers, clinics and other
health care providers as well as social service agencies and
other institutions or entities that receive assistance from
HHS. This docunment will provide guidance to OCR i nvestigators
in assessing conpliance, negotiating voluntary conpliance, and
provi di ng technical assistance. Through OCR s investigative
activities in this area, both recipients and LEP beneficiaries
will be made nore aware of their respective obligations with
respect to the provision and recei pt of services.

The guidance is intended to clarify standards consistent with
case law, well established |egal principles that have been
devel oped under Title VI, and policies devel oped by HHS and
OCR in ensuring Title VI conpliance.

Section 601 of Title VI states that "no person in the United
States shall on the ground of race, color or national origin,
be excluded from participation in, be denied the benefits of,
or be subjected to discrimnation under any program or
activity receiving Federal financial assistance.” Regulations
inplementing Title VI which are published at 45 C.F. R Part

80, specifically provide that a recipient may not discrimnate
and may not, directly or through contractual or other
arrangenents, use criteria or nethods of adm nistration which
have the effect of subjecting individuals to discrimnation
because of their race, color or national origin, or have the
ef fect of defeating or substantially inpairing acconplishnent
of the objectives of the programw th respect to individuals
of a particular, race, color or national origin.

The statute and regul ati ons prohibit recipients from adopting

and i nplementing policies and procedures that exclude or have
the effect of excluding or limting the participation of
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beneficiaries in their prograns, benefits or activities on the
basis of race, color or national origin. Accordingly, a
reci pient nust ensure that its policies do not have the effect
of excluding from or limting the participation of, such
persons in its progranms and activities, on the basis of
nati onal origin. HHS and OCR have consistently interpreted the
prohi bition of discrimnation on the Abasis of national origin{
to require the provision of |anguage accessi ble services to
LEP persons. This interpretation is based on the U S. Suprene
Court:=s decision, in Lau v. N chols, 414 U S. 563 (1974),
wherein it recognized that recipients of Federal financial
assi stance have an affirmative responsibility, pursuant to
Title VI, to provide LEP persons with meani ngful opportunity
to participate in public programs.® In Lau v. Nichols, the
Suprene Court ruled that a school system s failure to provide
Engl i sh | anguage instruction to students of Chinese ancestry
who do not speak English denied the students a meani ngf ul
opportunity to participate in a public educational programin
violation of the Civil Rights Act of 1964.° Further, HHS
itself has nmade it clear that AA recipient of Federal
financi al assistance that does not have the ability to
communi cate with person of limted English proficiency
deprives such persons of an equal opportunity to participate
in and benefit fromthe services provided by the recipient.
Because persons of limted English are disproportionately
represented in certain national origin groups, the inability
to conmmuni cate with persons of limted English proficiency has
the effect of discrimnating on the basis of national origin .
no person may be subjected to discrimnation on the basis

Y Other courts have generally also followed Lau in the

content of social services programs, e.g., Sanchez v. Mher

560 F.2d 1105(2d Cir. 1977); Reyes v. Thonson No. (C91-0303

(D. Wash. Mar. 12 1991; Associacion Mxta Progesista V. United
States Dep:t of Health, Educ., & Welfare, Civ. No. C72-882 SAW
(N.D. Cal. 1976). But See Kuri v. Edel man 491 F.2d 684 (7'"
Cir. 1974.

> The Lau decision affirmed the U S. Departnment of Education's
Pol i cy Menorandum i ssued on May 25, 1970, titled "ldentification
of Discrimnation and the Denial of Services on the Basis of
National Origin", 35 Fed. Reg. 11,595. The nenorandum states in
part: "Where the inability to speak and understand the English
| anguage excludes national origin mnority group children from
effective participation in the educational programoffered by a
school district, the district nust take affirmative steps to
rectify the |anguage deficiency in order to open its
instructional programto these students."”
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of national origin. . .0 Therefore, a recipient must take
reasonabl e steps to provide services and information in

| anguages ot her than English in order to ensure that LEP
persons are effectively informed and can effectively
participate in and benefit fromits programns.

English is the predom nant | anguage of the United States and
according to the 1990 Census is spoken by 95% of its
residents. O those residents who speak | anguages ot her than
English at honme, the 1990 Census reports that 57% of U. S.

resi dents above the age of four speak English "well to very
well." The United States is also, however, honme to mllions
of national origin mnority individuals who are limted in
their ability to speak, read, wite and understand the Engli sh
| anguage. The | anguage barriers experienced by these LEP
persons can result in limting their access to critical public
heal th, hospital and other medical and social services to
which they are legally entitled and can limt their ability to
recei ve notice of or understand what services are available to
them Because of these | anguage barriers, LEP persons are

of ten excluded from progranms or experience del ays or denials
of services fromrecipients of Federal assistance. Such
excl usi ons, delays or denials may constitute discrimnnation on
the basis of national origin, in violation of Title VI.

LEP persons can and often do encounter barriers to health and
soci al services at nearly every level within such prograns.
The primary reason for this difficulty is the | anguage barrier
that often confronts LEP persons who attenpt to obtain health
care and social services. Many health and social service
prograns provide informati on about their services in English
only. Many LEP persons presenting at hospitals or medical
clinics are faced with receptionists, nurses and doctors who
speak English only, and often interviews to determ ne
eligibility for medical care or social services are conducted
by intake workers who speak English only.

The | anguage barrier faced by LEP persons in need of nedical
care and/ or social services severely limts their ability to
gain access to these services and to participate in these
prograns. In addition, the |anguage barrier often results in
t he deni al of nedical care or social services, delays in the
recei pt of such care and services, or the provision of care
and services based on inaccurate or inconplete information.

® 45 Fed. Reg. 82,972 (Decenber 17, 1980)(Notice).



Servi ces deni ed, delayed or provided under such circumnmstances
coul d have serious consequences for an LEP patient as well as
for a provider of nedical care. Sonme states recognize the
seri ousness of the problem and require providers to offer

| anguage assistance to patients in certain medical care
settings.

Since the Lau decision, OCR has conducted a nunber of

conpl aint investigations and conpliance and pre-grant reviews
i nvol vi ng | anguage barriers that inpede the access of LEP
persons to federally-assisted health and nedical care and
soci al services. OCR has found that where | anguage barriers
exist, eligible LEP persons are often excluded from prograns,
deni ed nedi cal services or suffer long delays in the receipt
of health and social services.

Thi s gui dance sets out standards for OCR staff to consider in
det erm ni ng whet her federally-assisted providers of nedical
care or social services are taking steps to overcone | anguage
barriers to health care and social services encountered by LEP
persons. The gui dance enphasi zes that Title VI requires

reci pients to provide | anguage accessible services to all LEP
i ndi vidual s regardl ess of the size of the |anguage popul ation
to which they belong or how uncommon the | anguage may be.
Based on the application of certain factors, it calls for
stricter standards for certain providers, but provides
flexibility to other providers in choosing the | anguage

assi stance nmethods they will enploy. Thus, small providers
whi ch do not have a significant | anguage popul ations in their
service area may be able to neet their responsibilities by
choosing fewer or different options than the options which
shoul d be enpl oyed by | arger providers or those providers
servi ng many | anguage groups.

OCR s position as set forth in this document is fully
consistent with a governnent-wide Title VI regul ation issued
by the Departnment of Justice (DQJ) in 1976, "Coordi nation of
Enf orcement of Nondi scrimnation in Federally Assisted
Programs,"” 28 C.F. R Subpart F. The DQJ regul ati on addresses
the circunstances in which recipients nust provide |anguage
assistance, in witten form to LEP persons.* The DQJ

regul ati on does not address

* The DQJ coordination regulations at 28 C.F.R Section 42.405
(d) (1) provide that "[w] here a significant nunmber or proportion
of the population eligible to be served or likely to be directly
affected by a federally assisted program (e.g. affected by
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t he question of oral |anguage assistance. OCR s experience in
conducting conplaint investigations and conpliance and pre-
grant reviews denonstrates that oral communication between
reci pients and program beneficiaries is an integral part of

t he exchange that nust occur in order for assisted prograns
and activities to appropriately function. Thus, OCR s

| ongst andi ng position has been that recipients nust also
provi de oral | anguage assistance in | anguages other than
English. This statement affirms this position.

I'1. DI SCUSSI ON

A. Who i s Covered

All entities that receive Federal financial assistance,

regardl ess of the amount of that assistance, from HHS, either
directly or indirectly through a subgrant or subcontract, are
covered by this guidance. Covered entities would thus include
any state or |ocal agency, private institution or

organi zation, or any public or private individual that
operates, provides or engages in health, nedical or social
service prograns and activities that receive or benefit from
HHS assi stance. Coverage includes all areas of operation of
the recipient and is not limted to those areas funded by HHS.
For exanpl e, an insurance conpany or mnmanhaged-care organi zation
t hat receives Medicare or Medicaid rei nmbursenment woul d be
ultimitely responsible for ensuring that nmenber limted
English proficient persons are receiving | anguage accessi bl e
care through any provider office or agency it has a contract
or subcontract with. The insurance conpany or managed-care

rel ocati on) needs service or information in a |anguage other
than English in order effectively to be informed of or to
participate in the program the recipient shall take reasonable
steps, considering the scope of the program and the size and
concentration of such population, to provide information in
appropri ate | anguages to such persons. This requirenent applies
with regard to witten material of the type which is ordinarily
distributed to the public.”



organi zation nmay directly provide the bilingual staff or
interpreter, or it may require the contracted agency to
provi de such assi stance.

B. Ensuring Equal Access to LEP Persons

Al'l recipients have the responsibility for ensuring that their
policies and procedures do not deny or have the effect of
denyi ng such LEP persons equal access to federally assisted
heal t h, medi cal and social service progranms, benefits and
services for which such persons qualify.

In fulfilling its obligation of providing equal access for
limted English proficient persons, a recipient nmay not:

Provi de services to persons of limted English proficiency
that are nore l[imted in scope or that are lower in quality
t han those provided to other persons;

Subj ect a beneficiary to unreasonable delays in the

provi sion of services because the beneficiary is of limted
Engl i sh proficiency;

Require a beneficiary to provide an interpreter or to pay
for the services of an interpreter;

Rely on persons other than those enployed directly by the
reci pient or under contractual or volunteer arrangenment wth
the recipient to serve as interpreters, except where a
beneficiary expressly requests that an adult fam |y menber
or friend be allowed to serve as an interpreter after being
informed that a qualified interpreter will be provided at no
cost;

Limt participation in a programor activity on the basis of
limted English proficiency;

Provi de services to persons of limted English proficiency
that are not as effective as those provided to others.

The key to ensuring equal access to benefits and services for
LEP persons, is to ensure the service provider and the LEP
client can communicate effectively, i.e., the LEP client
shoul d be given informati on about, and be able to understand,
the services that can be provided by the recipient to address
hi s/ her situation and nust be able to conmmuni cate hi s/ her
situation to the recipient service provider. The LEP client
shoul d al so be advi sed and understand i nformati on about
hi s/ her rights and obligations regarding health and public



benefits programs. Equal access requires the provision of
culturally and linguistic conpetent services.

Reci pients are nore likely to develop effective communication
met hods if they approach their Title VI responsibility in a
structured rather than on an ad hoc basis.® Therefore,

reci pients nust, at no cost to the recipient:

Have Have a procedure for identifying the | anguage needs of
patients/clients. This should include an ability to
coll ect, report and review data on:

the racial and ethnic conposition and primary | anguages
of the recipient:s service area;

_ the racial and ethnic conposition and primary

| anguages of the recipient:s contact staff by type of
position held; and

whet her persons who are |imted-English proficient
recei ve | anguage assi st ance.

(B) Have a procedure for tracking the provision of
bilingual/interpreter services to LEP persons at all
poi nts of access to the recipient:s services, to ensure
t hat LEP persons are not denied access to the sane
range of services as English-speaking persons. This
shoul d include: Collecting and review ng data
regardi ng the provision of bilingual/interpreter
services for each recipient service provided to LEP
persons. [Data collected by the recipient regarding
the frequency of delivery of those services, and
segregating the data by primary | anguage].

(C) Have ready access to, and provide services of

linguistically proficient, culturally conpetent, bilingual

staff or interpreters in a tinely manner during hours of
operation. Providers should identify and record the
beneficiary=s preferred | anguage.

(D) Develop witten policies and procedures for addressing
t he | anguage assi stance needs of LEP persons that
i ncl ude an assessnent of:

the points of contact in the programor activity where
| anguage assistance is likely to be needed

_ t he non-English | anguages that are nost |ikely
to be encountered
the resources that will be needed to fulfill

this responsibility
and the | ocation and/or availability of such resources. In
identifying avail able resources, recipients should



consult with national origin organizations and
groups in their service areas.

(E) Dissemnate interpreter policies and procedures to staff
and ensure staff and patient/client awareness of these
policies and procedures, availability of |anguage
accessi bl e services, and of the recipient's Title VI
obligations to LEP persons. In addition, all staff
shoul d receive training on interpreter policies and
pr ocedur es.

(F) Collect and review data identifying the patient/client:s
primary | anguage and | anguage used at hone.

(G In collaboration with community-based organi zations
serving inmgrant conmunities, develop a notification
and outreach plan for LEP beneficiaries regarding the
availability of bilingual/interpreter services, and
the patient or client=s right to them

(H VWhere there is an underutilization of a recipient:s
servi ces anong persons in particular ethnic or LEP
communi ties who qualify for them develop a plan for
outreach to those communities to notify them of the
avai lability of the recipient:s services.

(1) Conduct a civil rights inpact study before making
deci sions that would have a mmjor inplication and/or
substantially alter a LEP individual:s access to Health
and Soci al Servi ces.
AMaj or inplicationsfi are those consequences of proposed
policy actions which, if inplemented, will negatively
or disproportionately affect persons with [imted
English proficiency, who are enpl oyees, program
beneficiaries or applicants for enploynment or program
benefits or services.
APol i cy actions@ means those actions including, but not
limted to, reorgani zation; office consolidation,
closure or relocation; changes in service delivery
met hods; and i npl enentati on of new prograns or
servi ces.
The study nust identify and address nmj or | anguage
access i npacts of proposed policy actions, and set
forth a plan to correct any inpacts so identified.
(J) Establish internal systens to identify and address the
| anguage access inplications of proposed policy actions,
as defined above, before those actions are approved and
i mpl enent ed.
(K) Designate soneone within the recipient:s agency or
organi zation to serve as Title VI Coordinator. The



Coordi nator is responsible for devel opi ng, maintaining,
and i nplenmenting an LEP pl an.

C. Methods for Providing Interpretative Services

1. Standards for Applicable Options.

As was nmentioned earlier, OCRs position is that in order to
ensure that recipients develop effective communi cati on met hods
that will conply with Title VI there nust be structure and

uni formty. However, OCR al so recognizes that it should allow
for some flexibility for certain providers given different
factors that may exist in their service areas. Thus, the

gui dance sets forth that recipients who serve a significant
non- Engl i sh speaki ng | anguage group nust provide | anguage
accessi bl e services by enploying specific nmethods, while other
recipients are provided with nore flexible options. For

pur poses of this guidance, significant nunber or proportion
means either 100 or nore persons or 5% of the popul ation
eligible, whichever is |ess.

Where there are significant nunbers or proportion of the
popul ation eligible to be served or likely to be directly
affected by a federally assisted program who needs service or
information in a | anguage ot her than English in order
effectively to be informed of or to participate in the
program a recipient nmust have conpetent, bilingual staff in
contact positions and/or staff interpreters.

Where there is not a significant nunmber or proportion of

el igible persons who need assistance or information in a

| anguage ot her than English, recipients should use the best
option avail able as discussed in 2. And 3. below to provide

| anguage access. Recipients are rem nded that Title VI inposes
a duty on health and benefit providers to furnish | anguage-
appropriate services to all LEP patients or clients regardl ess
of the size of the | anguage group to which they bel ong.
Further, they are rem nded that the denial of services, delay
in provision of services or any denial of equal access to just
one LEP person is a Title VI violation.

A recipients use of such m ninmumthresholds will not
necessarily guarantee conpliance with Title VI.



2. Provision of culturally conpetent, |anguage matched staff
and/or interpreter services

Bil i ngual /I nterpreter services

Based on experience, OCRs position is that the best nethod for
renovi ng | anguage barriers and ensuring equal access to LEP

i ndividuals is the provision of services by |anguage and

et hnic matched service providers. As discussed above, certain
reci pients must provide | anguage access by using this nethod,
whil e other recipients have the flexibility of choosing the
option that best nmeets their Title VI obligations. Methods of
provi di ng | anguage accessi ble services, in order of

preference, include: _

1) Hiring bilingual staff in positions having
patient/client contact

2) Hiring staff interpreters

3) Arranging for an outside service to
interpret/transl ate:

a. Using trained volunteer staff interpreters

b. Arranging for the services of and providing training
to comunity interpreters who can either be paid or provide
their _services on a volunteer basis.

c. Contracting for with an outside in-person interpreter
service such as community based organi zati ons serving
i mm grant conmunities

4) Using a commercial service or community based
organi zation to provide tel ephone interpreter service

Factors that nust be considered by a recipient in determ ning
whi ch option(s) will best neet its Title VI obligation and the
needs of its LEP beneficiaries are its size, the size of the
LEP population in its service area, the setting in which
interpreter services are needed, the availability of staff
menbers and/ or volunteers to provide interpreter services
during its hours of operation and the proficiency of avail able
staff nmenbers or volunteers available to provide the needed
servi ces.

The options available to recipients for providing interpreter
services to LEP persons have differing weaknesses and
strengt hs depending on the situation. Hiring bilingual staff
for certain critical positions, e.g., for patient or client
contact positions, would facilitate participation by LEP
persons. However, where there are several LEP | anguage groups
in arecipient's service area this option may be inpractica
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as the only interpreter option, and additional | anguage
assi stance options may be required.

Use of staff or community volunteers nmay provide recipients
with a cost-effective nethod for providing interpreter
services. However, recipients should ensure that such a
systemis sufficiently organized so that interpreters are
readily avail able during all hours of its operation. In
addition, recipients should ensure that such volunteers are
qualified, trained and capable of ensuring patient
confidentiality.

The use of contract interpreters may be an option for
recipients that are small, have a significant but small LEP
popul ati on, have |ess common LEP | anguage groups in their
service areas, or need to supplenent their in-house
capabilities on an as needed basis. Such contract
interpreters should be readily available, qualified and
trained.

Paid staff interpreters are especially appropriate where there
is a very large LEP presence in a few nmgpjor | anguage groups.
As in other options, these persons should be qualified and
avai lable. In nost instances these enpl oyees are sal aried and
are entitled to the sanme benefits received by other enployees.

A commercially or comunity-based organi zati on run tel ephone
interpreter service may be a useful option as a suppl enmenta
system or may be useful when a recipient encounters an
uncommon | anguage that it cannot otherw se accommopdate. Such a
service often offers interpreting services in many different

| anguages and usually can provide the service in quick
response to a request. However, recipients should be aware

t hat such services may not al ways have readily avail able
interpreters who are famliar with the term nol ogy peculiar to
the particular programor service or nmay require special
arrangenents to use such persons. Thus, the use of tel ephone
interpreting services should be limted to situations where
there is no bilingual staff person or contracted interpreter
avai l able to provide translation services.

General Prohibition of Use of Friends or Fam |y nenbers

A recipient should not require, suggest or encourage a
beneficiary to use friends or famly menbers as interpreters.
Use of such persons could result in a breach of
confidentiality or reluctance on the part of beneficiaries to
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reveal personal information critical to their situations, to
famly or friends. |In a nedical and social services settings,
i neffective communication can |lead to serious, even life

t hreat eni ng, consequences. In alnost all situations covered by
this Guidance, fam |y menbers and friends are not conpetent to
act as interpreters, since they may lack famliarity with
speci alized term nol ogy and concepts. M nor children shoul d
never be used as interpreters. Moreover, use of children to
interpret can result in serious problens for the entire
famly, such as children making adult decisions, placing

addi tional stress and responsibilities on children, and
causing tension and disruption of the famly structure.

At the first point of contact, if a |anguage match staff is
not avail able, a recipient nust advise an applicant or
beneficiary in his or her primary | anguage that they have a
right to a free, trained interpreter and that one is avail able
at no cost. A recipient nust not in any way di scourage an LEP
i ndi vidual fromreceiving the assistance of a free
interpreter. A recipient nust _not ask, suggest, encourage or
require an applicant or beneficiary to provide his or her own
interpreter. This offer of a free interpreter and the LEP
person:s response nust be docunmented. A trained and conpetent
free interpreter nust be nade avail abl e wi t hout unavoi dabl e
del ay.

An adult famly menber or adult friend may be used as an
interpreter only if all of the following occur: (1) a
recipient initially advises of the right to and availability
of a free interpreter; (2) the recipient does not in any way
di scourage the LEP individual's use of a free interpreter
provi ded by the recipient; (3) the LEP individual requests the
use of a non-mnor famly menber or non-mnor friend as an
interpreter; and (4) the recipients should have their own
bilingual staff or interpreter present to ensure that use of
the fam |y menber or friend would not conprom se the
effectiveness of services or violate the beneficiary:ss
confidentiality.

Cul tural and Linguistic Conpetency

A recipient should ensure that it uses persons who are
conpetent to provide interpreter services. Conpetency does not
necessarily nmean formal certification as an interpreter, as
there is no nationally accepted certification for nedical or
soci al service interpreters. However, the conpetency

requi rement does contenplate proficiency in both English and
t he ot her | anguage; training which includes interpreting
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skills, the ethics of interpreting, and cultural conpetence;
and fundanmental know edge in both | anguages of any specialized
terms and concepts peculiar to the recipient's program or
activity. In clinical settings in particular, persons
utilized as interpreters should be trained (orientation is not
sufficient, and 40 hours is the average | ength anong trainings
wel | -regarded by nedical interpreters), and assessed for their
know edge and before they are allowed to interpret in a

nmedi cal setting. The National Council of Interpretation in
Heal th Care can recomend the nost current standards of
practice upon which training and conpetency assessnent can be
based for interpreting in health care settings.

Wth respect to using bilingual staff as interpreters in
health care settings, it can NOT be assuned that a nurse,

medi cal student, or other staff (clinical or not) who speaks
two | anguages will be sufficiently famliar with medical ternms
and concepts in both |anguages. Bilingual individuals, unless
they were trained as health professionals in another country,
generally only have conversational skills in the target

| anguage, and nedi cal term nol ogy woul d need to be
specifically acquired through a course of study. In addition,
such a bilingual individual may not have had training in

medi cal interpreting skills, and risk making the sane kinds of
m stakes as untrained famly or friends.

This issue can al so be a problem when assunptions are mde
about "bilingual"” staff, health, or other professionals that
conmuni cate directly with LEP patients. Al most universally,
the |l evel of true bilingual ability is never ascertained, and
t hese individuals may have | earned the | anguage
conversationally at home, in high school, or in college, but
lack training in appropriate term nology and concepts. Many
recipients rely heavily on bilingual (untested) staff lists
for both direct client interaction and interpreting. The
presence of these lists may not be indicative of true | anguage
access. Recipients may need to formally assess the bilingual
proficiency and cultural conpetency of staff who wish to
operate in a bilingual or interpreter capacity.

Cul tural conpetency neans: A set of know edge, skills, and
attitudes that allows individuals, organizations, and systens
to work effectively with diverse racial, ethnic, religious,

and social groups.® Culturally appropriate refers to an

® Heal t hy People 2010 Objectives: Draft for Public Comment,
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unbi ased attitude and organi zational policy that val ues
cultural diversity in the population served; reflects an
under st andi ng of diverse attitudes, beliefs, behaviors,
practices, and conmuni cation patterns that could be attributed
to race, ethnicity, religion, socioeconon c status, historical
and social context, physical or nental ability, age, gender,
sexual orientation, or generations_and acculturation status;
an awareness that cultural differences may affect health and
the effectiveness of health care delivery; and know edge of

di sease preval ence in specific cultural popul ations, whether
defined by race, ethnicity, socioeconom c status, physical or
mental ability, gender, sexual orientation, age, disability,
or habits. Linguistically conpetent refers to skills to
communi cate effectively in the native |anguage or dial ect of
the targeted population, taking into account general
educational level, literacy, and |anguage preferences.?®

D. Transl ated Signhage and Witten Materials

A recipient who serves a significant number or proportion of a
particul ar | anguage group nust translate all witten
i nformation including applications, forms, notices,

i nformation, educational and/or informational materials, and
signage at key points of contact to clients in that |anguage.
Addi tionally, such recipient nust provide in such | anguage
written information regarding the client=s right to receive
interpreter services free of charge, the recipient=s Title VI

obligations, and the process for filing a conplaint of
di scrim nation based on a recipientz:s failure to provide
| anguage accessi bl e services.

Ot her recipients, nust enploy the different factors di scussed
in section 2. above to determ ne whether they also have the
obligations to directly translate materials as di scussed
above. If after assessing these factors, it is unfeasible for
a recipient to translate applications, forms, notices,

i nformation, educational and/or informational materials, and
si gnage at key points of contact, the recipient nust ensure
that the information is interpreted, in full, by either
bilingual staff, interpreters or other nethod as nentioned
above. Such a recipient nust informthe client in witing of
the witten information itself or through another witten

U.S. Departnent of Health and Human Services, O fice of Public
Heal th and Sci ence, Septenber 15, 1998, Page 23-3.
®1d at Page 4-18.
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met hod of the availability of free interpretation of said
witten material s.

Conpet ency of Witten Transl ations

Reci pi ents should transl ate and nmake avail abl e si gnage and
commonl y-used witten patient educational material and ot her
mat erials for menbers of the predom nant | anguage groups in
service areas. The quality of witten translations and
conpetence in translating is as inportant as in oral
interpretation. Agencies should have in place translation
met hodol ogi es and revi ew processes to ensure the accuracy and
appropri ateness of translations. Professionally accepted
standards include translation by an individual wth
denonstrated proficiency in both |Ianguages, including

know edge of appropriate term nology and concepts; back
transl ation; and review by target audi ence groups. These

m ni mrum st andards woul d di scourage the direct translation of
conplicated jargon and concepts that are essentially
untransl atabl e or require further explanation.

Reci pi ents al so should have in place witten criteria for
selecting translation vendors, including: 1) a review of the
met hods and procedures that are used, from subm ssion of
English copy to printing of finished materials; 2) how
translators are recruited and trained; and 3) how revi ew of
translated material is acconplished. They should also have in
pl ace know edgeabl e people to work with the vendors. Simlar
criteria should be in

pl ace for determning the quality of purchased transl ations.
There should be witten policies forbidding "w ldcat"
translation (e.g. the doctor's sister who took Spanish in
col | ege).

Reci pi ents shoul d al so make appropriate acconmodati ons (such
as verbal translations, audio or video formats) for limted
Engl i sh speakers who nay not read well in their first |anguage
and persons whose | anguages |lack a witten version.

[11. Conpliance and Enforcenment

In determning a recipient's conpliance with Title VI, OCR s
concern will be whether the recipient's systemallows LEP
beneficiaries to overcone | anguage barriers and thus have
equal access to, and an equal opportunity to participate in,
health care and social service prograns and activities. A
reci pient's use of the appropriate nmethods as di scussed in
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this guidance, will be viewed by OCR as evidence of a
recipient's intent to conply with its Title VI obligations.

Finally, it is very inportant when assessing recipient
conpliance with Title VI that processes not be m staken for
fulfilling the intent of the law. The intent is to ensure
equal access to services. However, in reviewing the policies
and processes that an institution says are intended to conply
with the I aw, equal access is not a given if those policies
are not adhered to and the processes for securing | anguage
access are of inadequate quality. For exanple, if an
institution is able to show policies and procedures for
collecting informati on about a client:s primary | anguage,
keeping a list of bilingual enployees, calling a bilingual
enpl oyee who can act as an interpreter, or accessing a

t el ephone | anguage service with which they have a contract, it
may appear that this institution is in conmpliance. But if in
fact the clients do not understand everythi ng being

communi cated to them and have the opportunity to question or
ot herwi se exchange information with the provider because an
interpreter is never brought to the patient, or staff person
doing the interpretation has never been tested for proficiency
or adequately trained to interpret, then equal access is not
occurring. The effect is the sanme as if the institution had no
systens in place and staff just called the local ethnic
restaurant for an ad hoc tel ephone interpretation.

The procedural provisions of the regul ations inplenmenting
Title VI, found at 45 C.F. R Sections 80.6 through 80.10, are
applicable to all conplaints or conpliance reviews regarding a
recipient's conpliance with its Title VI responsibility to LEP
beneficiaries.

16



17



